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Instructor's Note:

You may wish to teach this course in conjunction with

Racial Profiling 3256 because of the related subject matter

and applicability of the courses.  If this course is taught in

conjunction with Racial Profiling, you may report it under

Combined Profiling and Forfeiture 3257 to reduce data entry.

Abstract

This instructor guide is designed to meet the educational requirement for Asset Forfeiture established by legislative mandate:  77R-SB563.  

Target Population:

Licensed law enforcement personnel in Texas

Prerequisites:


Experience as a law enforcement officer

Length of Course:

A suggested instructional time of 2 hours

Material Requirements:

Overhead projector, chalkboard and/or flip charts, video tape player, handouts, practical exercises, and demonstrations

Instructor Qualifications:
Instructors should be very knowledgeable about traffic stop procedures, asset forfeiture, and law enforcement issues

Evaluation Process and Procedures

An examination should be given.  The instructor may decide upon the nature and content of the examination.  It must, however, sufficiently demonstrate the mastery of the subject content by the student.

Reference Materials

Reference materials are located at the end of the course.  An electronic copy of this instructor guide may be downloaded from our web site at http://www.tcleose.state.tx.us.
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1.0
GOAL:  This course will cover the forfeiture of seized property.  The student will be able to demonstrate understanding of this area to the level required by the Texas 77th in Senate Bill 563.

1.1
LEARNING OBJECTIVE: 
The student will be able to identify the requirements for officers as to asset forfeiture training as established by the legislature in Chapter 1701 Occupations Code.



A.
Occupations Code, Section 1701.253 (g)


B.
Occupations Code, Section 1701.402 (d)


C.
All officers are required to complete this training by September 1, 2002.  (See 


Section 10, SB 563.)

1.2
LEARNING OBJECTIVE:
The student will be able to identify the philosophy behind forfeiture and the extent to which it is appropriate.

A. Elements of Chapter 59 of the Code of Criminal Procedure (CCP)

1. Definitions

2. Proceeds versus instrumentalities

3. What is eligible for forfeiture?


a.
“Innocent” owner defense, see art. 59.02 (h) CCP

4. Methods of seizure

5. Time limits for filings

B. Philosophy of forfeiture

1. Should forfeiture be a form of “extra punishment?”

2. Proportionality of property to be forfeited and to the seriousness of the offense



3.
Jeopardy issues

1.3
LEARNING OBJECTIVE: 
  The student will be able to identify definitions of contraband and proceeds.


A.
Contraband Definitions


Property used in the commission of:

1.
Any first or second-degree felony under Penal Code (PC)

2.
Felony under Chapters. 29, 30, 31, 32, 35 or Section 38.04 (Robbery, 
Burglary, Theft and Fraud)

3.
Any felony under the Securities Act

4.
Proceeds gained from any of the above felonies

5.
Property acquired with proceeds of any of the above felonies or a crime of 
violence

6.
Any felony under Chapter 481 Health & Safety Code (most illegal drug 
offenses)

7.
Any felony under Chapter 483 Health & Safety Code (includes dangerous 
drugs)

8.
Any felony under Chapter 151 Finance Code (Currency Exchange, 
Transmission & Transport)

9.
Any felony under Chapter 34 Penal Code (Money Laundering)

10.
Proceeds gained from any of the above felonies

11.
Property acquired with proceeds of any of the above felonies or a crime of 
violence

B.
Proceeds Definitions


What are Proceeds?


1.
Commonly understood meaning prevails


2.
 Property derived from an event or transaction

3.
Conviction of criminal offense not necessary

 

1.4
LEARNING OBJECTIVE:
The student will be able to identify defenses to forfeiture.


A.
Defenses to Forfeiture 



1.
Statutory Defenses, Chapter 59.02 Code of Criminal Procedures




a.
Innocent Owner Defense (Non–Consentual) 


b.
Owner acquired the property before illegal act and




owner did not know or should not reasonably have known of the 



illegal act before acquiring the property


c.
Family violence defense



1.
Community property



2.
Act of family violence prevented stopping illegal act




d.
Dismissal of Acquittal of Related Charges





1.
Raises presumption property should not be forfeited



2.
Non-Statutory Defenses 




a.
Controlled Substance Analogue 





1.
Denial that a substance is an analogue of a controlled 





substance, however,





2.
State need only show the substance is analogue by structure 




of effect (not both)


b.
Suppression of Evidence in Criminal Case



1.
Defendants may try this but court should not grant


c.
Fifth Amendment





1.
During discovery and trial make defendant aware of rights





2.
Invocation of right can comment on any inference it may 





support

 


d.
Homestead





1.
Homestead protection not resolved in Texas

 

e.
Community Property




1.
Not a valid defense



f.
Legitimate Source of Income




1.
Discovery before trial essential to establish supporting 




evidence




2.
When, where, how check negotiated




3.
Whether deposited and where and history before and since





4.
When converted to cash

1.5
LEARNING OBJECTIVE:
The student will be able to identify issues regarding pre-seizure planning.


A.
Ownership Problem



1.
Community vs. Separate Property


B.
Businesses



1.
Leases of real property



2.
Liens against inventory


C.
Equity over mortgage


D.
Risks/Liabilities


E.
Costs


F.
Rented and owner’s consent to criminal activity

G.
Bank Accounts


1.
Identify account numbers and signatories


2.
Monitor the account to determine best time to seize


3.
Know whether it is collateral for a loan

 

1.6
LEARNING OBJECTIVE:
The student will be able to identify search and methods of seizure


A.
Without Warrant



1.
Owner, operator or agent knowingly consents



2.
Incident to search consented to



3.
Property subject to prior judgment of forfeiture



4.
Incident to lawful arrest, search, or lawful search incident to arrest


B.
Probable Cause for Seizure



1.
Reasonable belief that a substantial connection exists between the 




property to be forfeited and the criminal activity defined by statue


C.
Exceptions to Warrant Requirement



1.
Plain view



2.
Emergency searches (exigencies)



3.
Area within immediate control at time of arrest



4.
Safety sweep of adjacent rooms


D.
With Warrant



1.
Rules apply from Chapter 18 Code of Criminal Procedures



2.
Contraband warrant must also show in affidavit the specific felony offense 



committed and the described property complies with the definition of 



contraband from 59.01

 

 1.7
LEARNING OBJECTIVE:
The student will be able to identify post seizure procedures.


A.
Peace Officer who seizes has custody


B.
Must provide attorney representing state a sworn statement containing:



1.
Schedule of property seized



2.
Acknowledgment that officer seized property



3.
And list of reasons supporting seizure


C.
Not later than 72 hours after seizure must:



1.
Place property under seal;



2.
Remove property to a place ordered by court; or



3.
Require law enforcement agency to take custody of the property and 



move it to a proper location.


D.
Currency



1.
May be deposited in interest of bearing account



2.
In jurisdiction of state attorney


E.
Waivers



1.
Interest




a.
Article 59.04 (possession)



2.
Service of Process




a.
Rule 119 Rules of Civil Procedure



3.
Evidence of Lawsuit



4.
Standing



5.
Official Oppression 39.03

 

1.8
LEARNING OBJECTIVE:
The student will be able to identify forfeiture proceedings under 59.04


59.04 Forfeiture Proceeding



1.
Civil Proceeding



2.
District Attorney must begin proceedings within 30 days of your date of 



seizure



3.
Service of civil citation upon parties

 

1.9
LEARNING OBJECTIVE:
The student will be able to identify other considerations in forfeiture cases


A.
Things to consider in forfeiture cases



1.
Civil Discovery


B.
Interrogatories


C.
Depositions


D.
Settlement offers negotiations


E.
Trial


F.
Local agreement


G.
Federal adoption


H.
Drug trafficking largest


I.
Estimated that $57 billion generated annually


J.
Estimated $34 billion laundered through financial institutions
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